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within 20 working days after the indi-
vidual receives notice of the operations 
office manager’s decision. 

(i) Operations office manager’s decision 
after reconsideration or hearing. (1) If an 
individual requests reconsideration by 
the operations office manager but not a 
certification review hearing, the oper-
ations office manager shall, within 20 
working days after receipt of the indi-
vidual’s request, send by certified mail, 
return receipt requested, to the indi-
vidual a final decision as to suitability 
based upon the individual’s response 
and other relevant information avail-
able to the operations office manager. 

(2) If an individual requests a certifi-
cation review hearing, the operations 
office manager shall decide the matter 
after receipt of the certification review 
hearing officer’s report and rec-
ommendation, as provided in § 711.15. 
The operations office manager shall, 
within 20 working days after receiving 
the hearing officer’s report and rec-
ommendation, send by certified mail, 
return receipt requested, the oper-
ations office manager’s final decision 
to the individual, accompanied by a 
copy of the hearing officer’s report and 
recommendation, and the transcript of 
the certification review proceedings.

§ 711.13 Appointment of a certification 
review hearing officer and legal 
counsel. 

(a) After receiving an individual’s re-
quest for a certification review hear-
ing, the operations office manager 
shall promptly appoint a certification 
review hearing officer. The hearing of-
ficer shall: 

(1) Be a DOE attorney or a hearing 
official from the DOE Office of Hear-
ings and Appeals and have a DOE Q ac-
cess authorization; and 

(2) Have no prior involvement in the 
matter or be directly supervised by any 
person who is involved in the matter. 

(b) The operations office manager 
shall also appoint a DOE attorney as 
counsel for DOE, who shall assist the 
hearing officer by: 

(1) Obtaining evidence; 
(2) Arranging for the appearance of 

witnesses; 
(3) Examining and cross-examining 

witnesses; and 

(4) Notifying the individual in writ-
ing, at least 7 working days in advance 
of the hearing, of the scheduled place, 
date, and hour where the hearing will 
take place.

§ 711.14 Certification review hearing. 
(a) The certification review hearing 

officer shall conduct the proceedings in 
an orderly and impartial manner to 
protect the interests of both the Gov-
ernment and the individual. 

(b) An individual who requests a cer-
tification review hearing shall have the 
right to appear personally before the 
hearing officer; to present evidence in 
his or her own behalf, through wit-
nesses or by documents, or by both; 
and be accompanied and represented at 
the hearing by counsel of the individ-
ual’s choosing or any other person and 
at the individual’s own expense. 

(c) In conducting the proceedings, the 
certification review hearing officer 
shall: 

(1) Receive all information relating 
to the individual’s fitness for PAP cer-
tification through witnesses or docu-
mentation; 

(2) Ensure that the individual is per-
mitted to offer information in his or 
her behalf; to call, examine, and except 
as provided in paragraph (c)(3) of this 
section, cross-examine witnesses and 
other persons who have made written 
or oral statements, and to present and 
examine documentary evidence; 

(3) Have the option to receive and 
consider oral or written statements ad-
verse to the individual without afford-
ing the individual the opportunity to 
cross-examine the person making the 
statement in either of the following 
circumstances: 

(i) The substance of the statement 
was contained in the individual’s per-
sonnel security file and the head of the 
Federal agency supplying the state-
ment certifies that the person who fur-
nished the information is a confiden-
tial informant who has been engaged in 
obtaining intelligence information for 
the Government, and that the disclo-
sure of that person’s identity would 
substantially harm the national secu-
rity; or 

(ii) The substance of the statement 
was contained in the individual’s per-
sonnel security file and the Assistant 
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Secretary for Defense Programs or des-
ignee for that particular purpose has 
determined, after considering informa-
tion furnished by the investigative 
agency concerning the reliability of 
the person and the accuracy of the 
statement, that — 

(A) The statement appears to be reli-
able and material; 

(B) Failure of the hearing officer to 
receive and consider such statement 
would substantially harm the national 
security; and 

(C) The person who furnished the in-
formation cannot appear to testify due 
to death or severe illness, or due to 
some other good cause as determined 
only by the Assistant Secretary for De-
fense Programs; 

(4) Ensure that if the procedures in 
paragraph (c)(3) of this section are 
used, the individual is given a descrip-
tion of the information, which shall be 
as comprehensive and detailed as the 
national security permits. In addition, 
if a statement is received under para-
graph (c)(3)(ii) of this section, the iden-
tity of the person making the state-
ment and the information to be consid-
ered shall be made available to the in-
dividual. The hearing officer shall give 
appropriate consideration to the fact 
that the individual did not have an op-
portunity to cross-examine such per-
son; 

(5) Require the testimony of the indi-
vidual and all witnesses be given under 
oath or affirmation; 

(6) Request that the Assistant Sec-
retary for Defense Programs issue sub-
poenas for witnesses to attend the 
hearing or for the production of spe-
cific documents or other physical evi-
dence; and 

(7) Ensure that a transcript of the 
certification review proceedings is 
made.

§ 711.15 Hearing officer’s report and 
recommendation. 

Not later than 30 working days after 
the conclusion of the hearing, the cer-
tification review hearing officer shall 
forward written findings, a supporting 
statement of reasons, and rec-
ommendation regarding the individ-

ual’s suitability for certification or re-
certification in the PAP to the oper-
ations office manager. The hearing of-
ficer’s report and recommendation 
shall be accompanied by a copy of the 
record of the proceedings.

§ 711.16 Appeal of the operations office 
manager’s final decision. 

(a) An individual who has been denied 
PAP certification or recertification, or 
whose certification has been revoked, 
may appeal the operations office man-
ager’s decision to the Assistant Sec-
retary for Defense Programs. The ap-
peal must be sent to the Assistant Sec-
retary for Defense Programs, by cer-
tified mail, no later than 20 working 
days after the individual receives the 
operations office manager’s decision. 

(b) An individual who appeals an op-
erations office manager’s decision to 
the Assistant Secretary for Defense 
Programs must submit the appeal and 
a written supporting statement to the 
Assistant Secretary for Defense Pro-
grams through the operations office 
manager and the Deputy Assistant Sec-
retary for Military Application and 
Stockpile Management. The individual 
must also submit: 

(1) A copy of the operations office 
manager’s final decision and any re-
lated documentation; and 

(2) If a certification review hearing 
was conducted, a copy of the hearing 
officer’s report and recommendation 
and the record of the proceedings. 

(c) Within 20 working days of the re-
ceipt of an individual’s appeal and sup-
porting documents, the Assistant Sec-
retary for Defense Programs shall re-
view all of the information and issue a 
written decision in the matter. The de-
cision of the Assistant Secretary for 
Defense Programs shall be final for 
DOE. 

(d) If an individual does not appeal to 
the Assistant Secretary for Defense 
Programs within the time specified in 
paragraph (a) of this section, the oper-
ations office manager’s decision shall 
be the final decision.
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